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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Zon. C. H. Cavness
state Auditor
State Capltol
sustin, Texas

Dear Mr. Cawness:
Opinion No, 0-7023
Re: 7Validilty of an item ocontained in
House Bill 701 eppropriating
3629.05 to pay olaim of .Fort Worth
National Bank of Fort 1brth Texas.
\

You have heretofore presented rop’&pprOVal‘or
dlsapnroval of this Department the matteriof payment to the
Tort Vorth National Bank, Fort Worth, Texas‘uiudgmenﬁxagainst
the State of Texas in the sum of $629.05, whichi~igem }& in-
cluded in the Miscellaneous Claims-Bill passed by the 49th
Legislature to be pald out of tna angrai Revenue Fund.

Under date of Sept.\h, i/;s \b File No.\575?-2?8

w#e advised you for the reasona\atated/in/;hat opinion that this
item should not be paid-out of Bhe General Fund, notwithstend-
ing its inclusion therein in the \lilscsllaneous Claims Bill.

Ne further atated in our prior opimion that the claimant must
sevelt appropriate action by the Legislature for payment out of
the Highway Fund. 1In the 1ight of the ¥iews we now have and
herein express, while we still adhere the prinoiples of

law set out~lin our\rormar Opinioh those views now become
aoademis, N,
N |
s I‘c/will be nelpful {f we review the history of this

olain brietly,fand this follows: 1In 1929, the State Highway
Commission, acting in pursuance of the legal authority whkich
the Leglislature hed conferred upon it, made a ocontract with
the Tibbests Cohstyruction Company for the econstruction of a
porticn of ‘a-State highway in Hudapeth County. The highway
was construeted and the Highway Commission withheld from the
amount due.the contractor under the contract an amount slightly
in excess of 31000. because of certain expenses incurred by
the Hizhway Department 1ln connection with a detour made neces-
sary in the construction of the hlghway. Thls gave rise to a
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controversy between ths State and the contractor, The ¥t,
Yorth National Bank became the owner of the claim of the
construction compaeny by appropriate assignment. By House
311l No, 381 (Ch., 148, R. S., 44th Legislature, pp. 388-389)
the ¥t. Worth National Bank of Ft. ‘Jorth, Texas, was granted
consent to sue the State upon the item here involved, and
pursuant to this euthority sult was lnstituted Ly the bdbank,
and ultimately reduced to an agreed Judgment in 1943. Seo. 2
of said House Bill 38l, granting the consent of the State to
be sued, provided in part as follows:

"And any Jjudgment recovered against the Stats of
Texas shall be paid out of the State Highway Fund."

It 18 now our view that at the time the State
granted consent tc sue in thls case there was a preexisting
appropriztion out of which a valld Judgment could be paid,
when the amount was Judiclally determined, from the Highway
Fund. When the amount was agreed upon in 1943 and an agreed
Judgment entered, which Judgment became final, the same could
and should be paid by the Highway Department from the Highway
Fund without eny further appropriation. The leglislature every
two years reappropriates all State Highway Funds not previocusly
expended es well as all new funds coming into the treasury;
and we think all unexpended funds for contractual obligations
are reappropriated by the Legislature each two years for the
payment of the State's oblligations on such contracts as the
Highway Commission 1s authorized under the law to make. No
question of the vallidity of the contraot between the State
and the contraotor is raised. The contractor performed his
ocontraet, and it has now been Judicially determined by the
agreed judgment that the State erroneously withheld from the
contraotor's compensation the amount agreed upon and of which
the Ft. Worth National Bank hecame the legal owner.

Two prior opiniona of this Department support the
views we now entertaln, No. 0-5713 and No. 0-6503, coples of
whioh are herewlth attached for your information. We do not
deem it necessary to lengthen this opinion by incorporating
them in thissepinion, but we approve them in prinoiple and
rely upon the authoritics therein stated. If, as stated in
opinion No., 0-5713, the disputed item for which an eppropria-
tion had beern previously made was withheld by the Highway
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Commission, snd in effect withheld funds belonging to the
contractor and not to the State, no additional =ppropriation
would be required to authorize the Highway Commission to pay
game to the contraotor's assignee, the Ft. Worth Natiomal
Bank. And if it has not been withheld by the Highway Commis-
sion, there is nevertheless asuthority to pay 1t under the

holding of opinion No. 0-6503, in that it is supported by a
legal appropriation.

The law as pronounced in the National Bisocuit Co.
v. State, 135 S, W, (24) 687, and in Stete v, Hale, 146 S, W,
(24) 740,18 not applicable to the fasts in this ocase, for
the obvious reason, as we have heretofore pointed out, it
was not necessary for the Leglislature, when it granted its
consent to sue, to make another appropriation at that time
or any subsequeat time, for a legal appropriation had thereto-
fore been made, and reappropriated eaoch two years, hence

Seo. 6 of Art. VIII of the 3tate Constitution is not violated,
whioch 18 as follows:

"No money shall be drawn from the Treasury dbut in
pursuance cf specific appropriations made by law; nor -
shall any appropriation of money be made for a longer
term than two years, except by the first Legislature
to asgemble under this Constitution which may make the
neoessary appropriatlions to carry on the government
until the assemblage of the 16th Legislature."

The statute gave the Highway Commission authority
to meke this contraot and t6 discharge the obligations erising
thereunder out of an approprimstion from the Highway Funds.
The Leglslature granted oconsent to sue, and oconsistent with
the provisions of the gcontrast provided that the liability
when ascertained should be paid out of the Highway Fund,
and there being in our view a specific appropriation to pay
the 1iabllity which was each two years reappropriated, this
c¢laim oan be pald ocut of the Highway Fund, and the inelusion
of this amount in the Miscellaneous Claims Bill passed by
the 49th Legislature, providing for its payment out of the
General Fund does not repeal or nullify the obligation and the
appropriation to pay 1t out of the Highway FTund. In other
words, we hold that it was ncot neoessary for the 49th Legisla-
ture to make an appropriation out of elthser fund for the reason
that a legal appropriation had theretofore been made and now
exists for 1ts payment out of the Hichway Tund.
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From the foregolng it follows that we are of the
ovinion that this olaim in the amount of .;629.05 in favor
of the Ft. Worth National Bank is valid, and that payment
thereof should be made from the Highway Fund, and not the
General Fund, and you are accordingly so advised. Our

former opinlon is withdrawn and this one substituted
therefor.

Very truly yours

ATTORNEY GENERAL OF TEXAS

Asslistant

e an
ded” :;.L':‘:M




